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Dear  Representative  Finneran: 

I  have  reviewed  House  No.   5325.     I  am  writing  in  _ 
opposition  to  several  provisions  of  this  proposed 
transportation  bond  bill  which  would,   if  enacted,   increase  the 
likelihood  of  waste  and  abuse  of  public  funds.     The  bill,  in 
its  present  form,  contains  the  following  deficiencies: 

1 .  Grants  all  State  agencies  vaguely  defined  authority  to 
dispense  with  unidentified  legal  requirements . 

Section  16  directs  all  State  agencies,   authorities  and 
instrumentalities  of  the  Commonwealth  to  do  anything 
"necessary  and  desirable11  to  assist  the  Third  Harbor 
Tunnel  project  "notwithstanding  any  general  or  special  law 
to  the  contrary."     The  legal  effect  of  this  section  is 
unclear;   its  imprudence  is  clear.     Language  which  could  be 
interpreted  to  waive  any  and  all  laws  in  connection  with 
the  expenditure  of  hundreds  of  millions  of  dollars  of 
public  funds  based  upon  a  finding  by  some  departmental 
officials  that  sidestepping  the  law  is  "desirable" 
obviously  constitutes  an  invitation  to  waste  and  abuse. 
If  certain  provisions  of  law  are  to  be  waived  for  the  sake 
of  this  project,   those  provisions  should  be  specified. 
Otherwise,    I  recommend  that  the  Committee  strike  Section 
16  in  its  entirety. 

2 .  Permits  the  Department  of  Public  Works  to  circumvent 
statutory  safeguards. 

Section  1,   as  presently  drafted,   shows  some  improvement 
over  the  earlier  versions  as  a  result  of  modifications 
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incorporated  by  the  Joint  Committee  on  Transportation. 
However,   the  language  is  still  unacceptably  vague, 
permitting  the  Department  to  sidestep  the  Ward  Commission 
requirements  for  a  contractor  prequalif ication  on  all 
public  building  projects.     This  requirement  was 
characterized  by  the  Supreme  Judicial  Court  as  a 
"cornerstone"  of  the  Ward  Commission  reforms.     There  is  no 
justification  for  abandoning  that  requirement  on  these 
buildings.     Furthermore,   the  Department  would,  under 
language  in  Section  1,  be  "authorized  ...  to  exercise 
all  powers  and  do  all  things  necessary  and  convenient  to 
carry  out  the  purposes  of  this  act."     The  significance  of 
this  authorization  is  at  best  confusing  and  at  worst  open- 
ended.     The  Department  draws  its  powers  from  other  well- 
defined  laws.     There  is  no  need  --  and  no  prudent 
justification  —  for  tacking  this  language  onto  this  bond 
authorization  bill.     I  recommend  that  the  Committee  strike 
lines  72  to  78,    inclusive,   and  insert  language  I  have 
provided  in  an  attachment  to  this  letter. 

3 .  Permits  the  Department  to  take  land  by  eminent  domain  on 
behalf  of  other  agencies,   authorities  and  public  entities. 

Section  7,   as  drafted,  would  permit  the  Department  to  take 
land  by  eminent  domain  on  behalf  of  any  other  department 
or  agency,    including  State  authorities.     I  do  not  object 
to  the  limited  use  of  this  power  in  certain  specific 
contexts;  however,   the  unprecedented  size  of  the  Central 
Artery/Tunnel  Project  warrants  more  precise  drafting  to 
ensure  that  the  Department's  power  to  take  land  on  behalf 
of  another  agency  is  not  used  in  a  manner  unintended  by 
the  Legislature. 

I  recommend  that  the  Committee  strike  lines  1  to  6 , 
inclusive,   and  insert  language  I  have  provided  in  an 
attachment  to  this  letter. 

4 .  Permits  "private"  sale  of  certain  property. 

Section  1  permits  the  Department  to  sell,   at  public  "or 
private  sale,"  any  structure  the  title  to  which  has  been 
acquired  for  highway  purposes.     State  law  already  provides 
rules  for  the  prudent  —  and  public  —  disposition  of 
property  acquired  at  public  expense.     I  know  of  no  good 
reason,   nor  has  a  compelling  rationale  been  provided  by 
the  Department,   for  permitting  the  private  sale  of  certain 
"structures."     I  recommend  that  the  Committee  strike  in 
line  32  of  Section  1  the  authorization  for  "private" 
sales . 
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5 .  Imprudently  alters  statutory  provisions  related  to 
management  of  the  State  Transportation  Building. 

Sections  58  through  61  amend  certain  provisions  of  Chapter 
240  of  the  Acts  of  1984  pertaining  to  the  management  of 
the  State  Transportation  Building.     Section  58  states  that 
the  operating  agreement  for  the  Building  garage  shall  be 
"coterminous"  with  the  building  lease.     At  present, 
extensions  to  that  agreement  can  only  be  granted  in  five- 
year  increments.     I  know  of  no  good  reason  why  this 
provision  should  be  changed.     Absent  a  reasonable 
explanation,   I  recommend  that  the  Committee  strike  Section 
58  in  its  entirety. 

Sections  59  through  61  would  continue  or  expand  a 
management  arrangement  which  has  proved  unduly  costly  to 
State  taxpayers.     These  amendments  would  continue  the 
current  scheme  of  awarding  to  a  State  authority  a  no-bid 
contract  to  manage  the  State  Transportation  Building. 
Each  year  since  1983,   an  outside  section  of  the  budget  has 
directed  that  a  management  contract  for  the  State 
Transportation  Building  be  awarded  to  one  of  the  public 
tenants  of  the  building.     The  effect  of  this  provision, 
coupled  with  the  language  that  would  be  amended  by 
Sections  59  through  61,   has  been  to  mandate  a  no-bid 
contract  with  the  Massachusetts  Port  Authority.  The 
fiscal  year  1991  contract  now  has  a  value  of  $7.6  million, 
of  which  $302,870  is  Massport's  management  fee.      Review  by 
the  Office  of  the  State  Auditor  has  concluded  that  the 
arrangement  is  excessively  costly  and  should  be  subjected 
to  the  light  of  open  competition. 

Sections  59  through  61  would  merely  expand  no-bid 
contracting  authorization  to  other  authorities  —  for 
example,   the  MBTA  or  the  Turnpike  Authority.     The  new 
language  is  no  more  sane  than  the  old.     I  recommend  that 
the  Committee  strike  Sections  59  to  61  inclusive.  If 
Massport  or  any  other  authority  is  so  concerned  with 
managing  the  building,   then  the  Legislature  should  direct 
the  authority  to  do  so  at  no  cost  to  the  State. 
Otherwise,   the  Committee  should  reguire  that  the  contract 
for  managing  the  State  Transportation  Building  be 
competitively  procured.     Language  to  accomplish  this 
objective  is  attached  to  this  letter. 

6 .  Adds  a  non-voting  member  to  the  Steamship  Authority  Boarrj__ 

Section  74  of  this  bill  would  increase  the  Steamship 
Authority's  Board  membership  to  four  by  adding  a  non- 
voting member  from  the  Town  of  Barnstable.     I  have 
consistently  supported  increasing  the  Authority's  Board 
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membership  to  either  five  or  seven  to  ensure  more 
equitable  representation  and  to  improve  its  performance  as 
a  policy-making  body.     I  do  not,  however,   support  the 
addition  of  a  non-voting  member.     Creating  a  second-class 
seat  on  the  Board  will  achieve  neither  of  these  goals.  I 
recommend  that  the  Committee  strike  Section  7  4  in  its 
entirety. 

7 .       Grants  preferential  status  to  certain  materials  and 
products . 

Section  80  of  this  bill  directs  all  departments, 
authorities  and  instrumentalities  of  the  Commonwealth,  in 
awarding  contracts  and  selecting  materials,   to  consider 
certain  engineering  and  cost  characteristics.     I  do  not 
object  to  this  language.     However,   paragraph   (6)  of 
Section  80  directs  that  "a  preference  is  to  be  given  to 
those  materials  and  products  supplied  by  or  produced  by 
companies  which  employ  and  retain  and  are  likely  to 
continue  to  employ  and  retain  significant  numbers  of 
residents  of  the  Commonwealth." 

These  provisions,    in  particular,   could  introduce  the 
potential  for  increased  litigation  in  the  award  of 
construction  contracts.     In  the  absence  of  clear 
standards,   vendors  may  be  expected  to  challenge  and  delay 
awards,   claiming  that  they  deserve  preference   (or  that  a 
competitor  does  not)   on  the  basis  of  this  mandatory,  but 
standardless ,   policy.     I  recommend  that  the  Committee 
strike  paragraph  (6) . 

Please  do  not  hesitate  to  contact  me  or  Wendy  Haynes,  of 
this  Office,   if  we  may  be  of  further  assistance. 


Sincerely , 


Joseph  R.  Barresi 
Inspector  General 


cc:     Governor  Weld 

Lieutenant-Governor  Cellucci 
Secretary  Taylor 


Attachments 


House  No.  5325 


Section  1: 

Insert  this  paragraph  immediately  following  line  71: 

Notwithstanding  the  provisions  of  sections 
thirty-eight  C,    forty  A  and  forty  B  of  chapter  seven 
of  the  General  Laws,  the  department  shall  have 
jurisdiction  over  the  selection  of  designers 
performing  design  services  in  connection  with  the  six 
ventilation  buildings  to  be  constructed  as  part  of 
the  Central  Artery/Tunnel  Project,   and  shall  control 
and  supervise  the  construction  of  said  ventilation 
buildings.     Notwithstanding  the  provisions  of  section 
forty-four  A  of  chapter  one  hundred  forty-nine  of  the 
General  Laws,   contracts  for  the  construction  of  said 
ventilation  buildings  shall  be  awarded  pursuant  to 
the  provisions  of  section  thirty-nine  M  of  chapter 
thirty  of  the  General  Laws;  provided,   however,  that 
the  provisions  of  section  forty-four  D  of  chapter  one 
hundred  forty-nine  of  the  General  Laws  shall  apply  to 
such  contracts. 
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Section  7 : 

Replace  Lines  1  to  6 ,    inclusive  with  the  following: 

When  the  department  has  been  authorized  by  the 
general  court  to  construct  a  project  on  behalf  of  any- 
other  department,   authority,   agency,  board, 
commission  or  other  public  entity,   or  when  the 
department  determines  that  it  must  relocate  any 
utility  or  utility  facility  or  public  facility  in 
connection  with  any  project,    land  or  rights  in  land 
may  be  acquired  by  the  department  by  eminent  domain 
under  chapter  seventy-nine  of  the  General  Laws,  by 
purchase  or  otherwise  on  behalf  of  said  other 
department,   authority,   agency,   board,  commission, 
public  entity,   or  public  utility;  provided,  however, 


HOUSE 


No.  159 


Accompanying  the  fourth  recommendation  of  the  Office  of  the 
Inspector  General  (House,  No.  155).  State  Administration. 


(Erje  Commontoealtfj  of  fHassachusetts 


In  the  Year  One  Thousand  Nine  Hundred  and  Ninety-One. 


An  Act  to  improve  the  management  of  state  office  buildings. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General 
Court  assembled,  and  by  the  authority  of  the  same,  as  follows: 

1  SECTION  1.  Section  40F  of  chapter  7  of  the  General  Laws, 

2  as  appearing  in  the  1988  Official  Edition,  is  hereby  amended  by 

3  deleting  the  fifth  paragraph  and  inserting  in  place  thereof  the 

4  following  paragraph:  — 

5  The  deputy  commissioner  shall  assist  in  the  preparation  and 

6  shall  approve  of  plans  for  the  organization  of  all  space  within  and 

7  around  buildings  and  appurtenant  structures  used  by  state 

8  agencies,  and  shall  assign  the  use  of  space  within  and  around  the 

9  state  house,  in  accordance  with  the  provisions  of  sections  ten, 

10  sixteen  A  and  seventeen  of  chapter  eight;  the  John  W. 

1 1  McCormack  State  Office  Building;  the  Leverett  Saltonstall  State 

12  Office  Building;  the  Springfield  Office  Building;  the  Pittsfield 

13  Office  Building;  the  Erich  Lindemann  Building;  the  Charles  F. 

14  Hurley  Building;  the  state  transportation  building;  any  real 

15  property  acquired  for  the  use  of  state  agencies,  the  greater  part 

16  of  which  is  not  needed  by  any  one  state  agency;  and  any  other 

17  real  property  assigned  by  law  to  the  division  of  capital  planning 

18  and  operations. 

1  SECTION  2.  Section  6  of  chapter  8  of  the  General  Laws,  as 

2  appearing  in  the  1988  Official  Edition,  is  hereby  amended  by 

3  deleting  the  entire  section  and  inserting  in  place  thereof  the 

4  following  section:  - 

5  The  superintendent  shall  have  charge  of  the  care  and  operation 

6  of  the  state  house;  the  John  W.  McCormack  State  Office  Building: 
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